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A, IDENTITY OF PETITIONER/COURT OF APPEALS DECISION

Alberto Avila Cardenas, the appellant below, seeks review of the

Court of Appeals decision in State v. Avila-Cardenas, Wn. App. ___, No.

74100-4-1 (Aug. 21, 2017), which is attached as Appendix A. This petition
follows the October 5, 2017 order denying Avila’s motion for reconsideration.

B. ISSUES PRESENTED FOR REVIEW

1. The trial court permitted an other suspects defense with respect
to both Avila’s codefendant, who had pleaded guilty, and another man, whose
whereabouts were unknown. When defense counsel elicited that the
codefendant pleaded guilty, the State argued that defense counsel’s
questioning implied that only the two other suspects were involved in the
crimes and thus that defense counsel opened the door to the codefendant’s
statement on plea of guilty. The trial court admitted the codefendant’s
statement into evidence, despite the fact that it obviously implicated Avila.

Did the admission of the nontestifying codefendant’s statement violate Avila’s

right fo confront a witness against him?

2. In opening statement, defense counsel told jurors they would
hear Avila’s denial of involvement in the crimes and would also hear from a
witness who saw the decedents on the night they disappeared at a time
inconsistent with the State’s evidence. This evidence was never presented,

however. Dhd defense counsel render ineffective assistance by (a) referring to



Avila’s denial yet failing to recognize it was inadmissible and (b) failing to
demand a mistrial when it became clear that promised exculpatory evidence
would not be presented?

3. The trial court precluded the prosecution from eliciting
&etaﬂs or context regarding an incident where Avila’s longtime girlfriend and
coparent witnessed Avila firing a gun. Nonetheless, the State elicited this
precise testimony. Although the trial court later gave a curative instruction,
the testimony was so prejudicial it was incapable of cure. Did the court err in
denying Avila’s mistrial motion?

4a. Did the prosecutor commit misconduct when she violated the
in limine ruling deseribed in the immediately preceding issue statement?

4b. Did the prosecutor engage in reversible misconduct by
encouraging a verdict based on passion and prejudice, attributing to Avila the
perception that the deaths of Mexican warehouse workers were not important

enough to warrant society’s attention?

5.7 At sentencing, the frial court relied in parf on Avila's “lack of
remorse” when it imposed the highest available standard range sentence.
Avila maintained his innocence throughout trial and sentencing. Did the trial
court’s reliance on Avila’s purported lack of remorse improperly punish Avila

for the lawful exercise of his constitutional right against self-incrimination?



6. Did a former police officer’s statements during voir dire taint
the entire panel such that it deprived Avila of a fair trial?

7. Should review be granted of all the issues raised in the pro se
statement of additional grounds for review, attached as Appendix B?

C. STATEMENT OF THE CASE

a. Factual background and trial evidence'

The State charged Avila Cérdenas with three counts of first degree
premeditated murder, including firearm enhancements for each, for the
shooting deaths of Jests Bejar Avila, Yazmani Queazada Ortiz, and Cristian
Rangel. CP 1-2, 11-13.

On December 12, 2010, these men were reported missing when they
did not return home after clocking out of work shifts. 2RP? 698-701, 714-15,
735-36, 850-51. Using its GPS signal, police located Quezada Ortiz’s truck
in Kent. 2RP 787-89, 805.

Information led officers to Avila, who agreed to be interviewed

regarding the men’s disappearance. 2RP 805-06, 859, Avila told police he

had returned to the Puget Sound area from Califorma on December 15, 2010,

! For concision’s sake, Avila provides a brief summary of the trial evidence in this section
of the petition, Facts necessary for his legal argument are included in each argument
section with citations to the record. For a more thorough recitation of the facts, Avila refers
the court to his opening brief. Br, of Appellant 5-24.

2 Consistent with the briefing below, Avila refers to the verbatim reports of proceedings as
follows: IRP-—March 13, 2015 and October 9, 2015; 2RP—July 1,2, 6,7, 8,9, 13, i4, 15,
16, 20, 21, 22, and 23, 2015.



had no guns, and had no cell phone other than his employer’s while in
California. 2RP 863-66. These statements were contradicted at trial by
witnesses who stated he had returned to the area before the men’s
disappearance. 2RP 886-87, 1154-55.

Police obtained a search warrant for Avila’s home, locating 9-
millimeter bullets and handgun. 2RP 805-07, 710-11, 926-27, 945-46. A
DNA analyst testified that blood spatter in the barrel of the gun wasa 1 in 11
quadrillion DNA match to Cristidan Rangel. 2RP 1372, The DNA analyst
admitted that mishandling the gun could have caused contamination but
denied the spatter evidence was contaminated. 2RP 961-62, 1412-13, 1420,
1422-23,

Police also searched Avila's yard for ammunition because his
girlfriend and coparent, Guadalupe Miranda Cruz told them Avila had fired
his gun in their yard. 2RP 1223-25. Police found a 9-millimeter bullet casing

in the yard. 2RP 1228-29.

~ On March 10, 2011, the men’s bodies were discovered in muddy,

remote section of a Kent nursery. 2RP 920-72, 975-78, 1004. All men had at

least one gunshot wound to the head. 2RP 1120, 1130-31, 1134, 1139-40.
Quezada Ortiz was buried with his hands bound in front with a zip tie.

2RP 1032. Several other zip ties were found at the scene. 2RP 1066, 1092-

93. Police also found five 9-millimeter casings. 2RP 1045-46, 1489-90, 1675.



Although not definitive, a tool mark examiner testified the casings found at
the scene matched the casing found in Avila’s yard and all the casings had
been fired from the same gun found in Avila’s home. ZRP 1490.

Police matched the zip ties found at the scene to a particular brand sold
at Lowe’s. 2RP 1093-96, 1099, 1461-62. Police learned of a December 10,
2010 cash transaction from a Lowe’s near Avila’s house. 2RP 1208-09, 1266-
67. Based on the receipt, police purchased the same items themselves and
compared the items to items found in Avila’s house, finding in common a
peephole, lockset, smoke detectors, cabinet latch lock, package of appliance
bulbs, and a can of WD-40. 2RP 1268-69, 1275-81. Police did not find brown
work gloves or zip ties, which were purchased at the same time as the other
items. 2RP 1282.

The State also presented cell phone evidence showing the general
movements of phones associated with Avila, codefendant Alfredo Vélez

Fombona, and another suspect, Clemente Benitez, on the day the men went

 missing. 2RP 1563-621. Testimony indicated the patterns of movement

among the phones was similar and explained the phones were in the
Lakewood area in momiﬁg, moved to the South Lake Union Area (where the
missing men worked) in the early afternoon, to the Kent Valley area where the
nursery was located by the late afternoon, and back to Lakewood in the

evening. 2RP 1620-21. Cell phone and tower data showed a pattern of



movement in the early afternoon between Avila’s residence and the Lakewood
Lowe’s store on December 10, 2010. 2RP 1580-83.

b. Verdicts, sentencing, and appeal

The jury found Avila guilty of all three counts of first degree murder
and determined he was armed with a firearm for each count. CP 211-16.

The trial cowrt imposed a sentence of 1140 months. CP 228.

Avila appealed. CP 233-34. As detailed below, the Court of Appeals
rejected all of Avila’s arguments on appeal and affirmed his convictions and

sentence. Appendix A,

D, ARGUMENT IN SUPPORT OF REVIEW

1. THE FORMER CODEFENDANT’S PLEA STATEMENT
THAT HE COMMITTED THE MURDERS WITH “TWO
OTHER MEN” OBVIOUSLY IMPLICATED AVILA
CARDENAS, VIOLATING HIS CONFRONTATION
RIGHTS

A State’s witness read the guilty plea statement of former

nontestifying codefendant Alfredo Vélez Fombona into evidence, which

~stated he““h‘elped “twonren” with the- kldnappmgs and was aware that the e

“other two men were armed with guns.” 2RP 1334, Given the State’s theory
of culpability and the jury’s knowledge .When the statement was read, the
statement obviously implicated Avila and thereby violated his right to
confront a witness against him under the Sixth Amendment and Bruton v.

Umnited States, 391 U.S. 123, 88 S. Ct. 1620, 20 L. Ed. 2d 476 (1968).



The Court of Appeals determined there was no confrontation error
because “the statement alone provides no information allowing the jury to
infer that Avila-Cardenas was one of the ‘two men.” If the statement were ‘the
very first item introduced at trial,” so that the jury heard it without any other
evidence, it would not incriminate Avila-Cardenas.” Appendix A at 6
(quoting State v. Fisher, 185 Wn.2d 836, 846, 374 P.3d 1185 (2016)). Thus,
concluded the Court of Appeals, “Because the statement only became
incriminating when linked with evidence introduced at tnal, its admission did
not violate the confrontation clause.” Appendix A at 6.

Under Fisher, a statement violates the confrontation clause when it

“obviously refers to the defendant,” even when it does not implicate the
defendant on its face. 185 Wn.2d at 845-46. Here, in opening statement, the
jury heard the State’s theory that exactly three men, Vélez Fombona, Avila
Céardenas, and Benitez, were involved in the crimes. 2RP 672. Thus, the

inference that Vélez’s confession in the plea statement obviously referred to

‘Avila is one the jury would have drawn ““even were the confession the very

first item introduced at trial.” Fisher, 185 Wn.2d at 846 & n.7 (quoting Gray
v. Marvland, 523 U.S. 185, 196, 118 S. Ct. 1151, 140 L. Ed. 2d 294 (1998)).

Prior to introducing the plea statement, the State elicited substantial
evidence that Avila was connected to Vélez before, after, and on the day the

three men went missing, 2RP 1158-59, 1178, 1190-91. A detective testified



that both Vélez Fombona and Benitez were suspects alongside Avila. 2RP
1298-304, 1311. Thus, when the plea statement was introduced, the jury well
understood the State had identified and pursued three suspects and three
suspects exactly. Even though “the other two men” or assisting “two men”
was “not an obvious redaction and [did] not implicate Avila by name, it
nonetheless obviously referfred] to Avila.” Fisher, 185 Wn.2d at 845.

The Court of Appeals held that Avila failed “to recognize that the test
is whether the statement itself, apart from the evidence introduced at trial,
creates the inference that the defendant was involved.” Appendix A at 6. On
the contrary, it is the Court of Appeals that failed to recognize and apply
Fisher’s “obviously refers to” rule. The Fisher court relied heavily—
exclusively even—on the evidence infroduced at trial and the State’s theory
of culpability to determine whether the statement violated the confrontation
clause. 185 Wn.2d at 845-46 & n.7 (expressly relying on evidence mtroduced

before hearing Fisher’s statement and the State’s theory to determine whether

Fisher’s statement obviously referred to Trosclair).

Contrary to the Court of Appeals’ claim that Fisher was “instructive,”
the Court of Appeals actually applied the rule advocated by the Fisher dissent.
Compare Appendix A at 5-6 with Fisher, 185 Wn.2d at 854-55 (Gonzalez, J.,
dissenting) (asserting there was no confrontation violation because the

redacted statement became incriminating only when linked with evidence



mtroduced af trial). The conflict between the Court of Appeals and Fisher on
the important constitutional issue of confrontation necessitates review. RAP
13.4(b)(1). (3).

The Court of Appeals decision also conflicts with its own precedent.

In State v. Vincent, 131 Wn. App. 147, 150, 120 P.3d 120 (2005), the

codefendant made incriminating statements to Jason Speek, who was housed
in a nearby jail cell. Speek testified to these statements but was required to
“omit all reference to [ Vincent] and refer only to ‘another person.”” Id. at 150-
51. Speek repeatedly referenced “the other guy” but did not name Vincent
directly. Id. at 151. Because “there were only two participants in the crimes
and only two defendants,” “the only reasonable inference the jury could have
drawn from Speek’s references to the ‘other guy” was [Vincent].” Id.; see also

United States v. Gonzalez, 183 F.3d 1315, 1322 (11th Cir. 1999) (holding

confrontation violation clear “where a redacted confession implicates a precise

number of the confessor’s codefendants™).

 In State v. Vannoy, 25 Wn. App. 464, 473-74, 610 P2d 380 (1980),

the trial court admitted a nontestifying codefendant’s statement that described
participants in a robbery driving to a service station and then driving away
while a police chase ensued. The court ordered that the names of the
codefendants be redacted and replaced with the pronoun “we.” Id. at 466, 473.

Because police testified they observed a// the defendants in the car, the jury



“could readily conclude that defendant Thomas Vannoy was mncluded in the
‘we’s’ of the codefendants’ statements.” 1d. at 474.

As in Vannoy and Vincent, Vélez Fombona’s statement obviously

implicated Avila by referring to “two men” and “the other two men.” These
references readily allowed the jury to conclude the statement referred to the
other two men the prosecution and witnesses had identified—Avila and
Benitez. The statement implicated both the precise number of men suspected
of committing the crime and all the men suspected of committing the crime.

It obviously referred to Avila per Vincent and Vannoy. The Court of Appeals’

contrary conclusion merits RAP 13.4(b)(2) and (3) review.*

Finally, the Court of Appeals harmlessness analysis neglected Avila’s
primary argument under State v. Jones, 168 Wn.2d 713, 230 P.3d 576 (2010).
There, as a defense to rape, Jones wished to present evidence of consent given
the complaining witness’s participation in an all-night sex party, but the trial

court disallowed it. Id. at 717-18. This was not harmless error because it

* The Court of Appeals claims Yannoy is no longer good law because it preceded Gray and
Richardson v. Marsh, 481 U.S. 200, 107 S. Ct. 1702, 95 L. Ed. 2d 176 (1987). Appendix
A at 7n.3. But Vannoy has not been overruled and its analysis is entirely consistent with
Gray, Richardson, and Fisher,

4 The Court of Appeals declined to address the State’s claim below that Avila opened the
door to a violation of his confrontation rights because he elicited testimony that Vélez
Fombona had pleaded guilty. Appendix A at 8 n.4. As Avila pointed out in his briefing
1o Washington case has addressed the opening-the-door doctrine in these circumstances
but several out-of-state cases have. Br. of Appellant at 54-62; Reply Br. at 8-10. This
issue merits review because it is both constitutional and in need of an authoritative
determination by the Washington Supreme Court. RAP 13.4(b)(3)(4).

-10-



“prevent Jones from presenting his version of the events.” Id, at 724-25.
When the trial court deprives the accused of his right to present his chosen
defense, this error cannot be harmless,

The Court of Appeals claimed the plea statement did not prechude
Avila’s other suspect defense, “it only prevented him from relying on Velez-
Fombona’s guilty plea to argue that defense.” Appendix A at 8, This is
untenable. Avila wished to proceed with an other suspects defense and got
pretrial approval from the court and the State to do so. CP 151-52; 2RP 84-
86, 1160. But, due to the admission of the guilty plea statement, Avila could
not make this argument with any credibility—Vélez Fombona had confessed
not just his own guilt but also Avila’s. Avila could no longer counter the
State’s evidence with his own theory of events, during his own case-in-chief,
and argue his own inferences that Vélez Fombona was the true culprit. Under
Jones, the error was not harmiess; The conflict with Jones’s harmlessness

reasoning merits RAP 13.4(b)(1) review.

INEFFECTIVE FOR MAKING TWQO EVIDENTIARY
PROMISES DURING OPENING STATEMENT AND
THEN FAILING TO DELIVER ON BOTH

Promising to elicit certain evidence during opening statement and then
failing to do so is “quite sertous.” State v. Greiff, 141 Wn.2d 910, 921, 10

P.3d 390 (2000). In Greiff, defense counsel told jurors in opening they would

-11-



hear a police officer’s testimony that the victim repeatedly denied a sexual
assault. Id. at 916-17. This representation was supported by the officer’s
testimony in the first trial. Id. at 917. However, the officer testified he never
asked the victim whether she’d been raped, explaining he’d confused this
victim with one from another case. Id. at 917-18.

This was “quite serious” because it severely damaged defense
counsel’s credibility. Id. at 921. However, the prejudice did not merit reversal
given that “it would be ‘obvious’ to the jury that the reason [the officer] did
not testify the way Greiff’s counsel said he would is because [the officer] had
made a mistake in his earlier testimony.” Id. at 922. In addition, the trial court
took curative steps, admitting the officer’s previous trial testimony and
instructing the jury to use it to assess the officer’s credibility. Id. There was
no ineffective assistance of counsel because the problem was that the State
failed to disclose the change in the officer’s testimony, not the incompetence

of counsel. Id. at 925-26.

What the Greiff court stated was “quite serious” received no similar

remedies in Avila’s trial.

First, defense counsel stated in opening that the defense would present
Avila’s dénials duri;ig a police interview and then never presented this
evidence because no lawful route existed for its admission. Avila’s denials

were not offered against him, so they were hearsay. ER 801(d)(2); State v.

-12-



Larry, 108 Wn. App. 894, 908, 34 P.3d 241 (2001). Nor were Avila’s denials
necessary to explain the portions of Avila’s police interview the state had
admitted under the rule of completeness. Id. at 910 (ER 106 requires the trial
judge to admit remaining portions of a statement needed to clarify the portion
already received).

Defense counsel has a duty to know relevant law and it is deficient
performance not to recognize and apply it. State v. Kyllo, 166 Wn.2d 856,

862,215 P.3d 177 (2009); State v. Adamy, 151 Wn. App. 583, 588, 213 P.3d

627 (2009). Here, counsel had no cogent theory of admissibility. 2RP 882
(complaining the State did not give notice it intended to admit only inculpatory
portions of Avila’s statement). He had no argument to overcome the hearsay
bar, no argument to place exculpatory statements within the rule of
completeness, and no argument about why he was entitled to rely on the
court’s CrR 3.5 ruling to introduce any and all portions of the interview. His

performance was deficient.’

""" "Defense counsel’s second unfulfilled promise in opening pertained to

witness Johnny Bryant, who counsel said would testify he saw the missing

men around 9:00 p.m. the evening they went missing, which conflicted with

5 Avila pointed the Court of Appeals to People v. Lewis, 240 I11. App. 3d, 467-68, 182 1il.
Pec. 139, 609 N.Ed.2d 673 (1992), where the court concluded counsel was ineffective
under very similar circumstances. The Court of Appeals did not address Lewis’s
persuasive reasoning, ostensibly because it could not.

-13-



the State’s cell phone evidence. 2RP 679-80. Bryant never testified because
he failed to show for trial. 2RP 1711-12, 1731-33, 1744. Defense counsel
failed to move for mistrial even though his credibility was destroyed by failing
to present two promised pieces of exculpatory evidence. Because nothing
short of a mistrial could remedy the harm defense counsel’s broken promises
had done to Avila, mistrial was necessary, appropriate, and would have been
granted. State v. Post, 118 Wn.2d 596, 620, 826 P.2d 172 (1992).

The Court of Appeals asserted ﬁot moving for mistrial might be sound
trial strategy. Appendix A at 13. But defense counsel already had moved for
a mistrial based on a prejudicial violation of a motion in limine, discussed
below, and expressly stated the trial had been going well until that point but
now it had “been tainted beyond repair.” 2RP 1213, After already moving
for mistrial on another basis, there was no sound strategy for not moving for
mistrial again, given the additional extremely prejudicial failure to present

powerful exculpatory evidence to the jury promised in opening. The Court of

 Appeals” failed to “take [counsel] at his word” regarding his assessment ofthe

case, in conflict with State v. Estes, 188 Wn.2d 450, 461, 395 P.3d 1045
(2017). RAP 13.4(b)(1). (3).

The Court of Appeals stated Avila suffered no prejudice from

counsel’s deficient performance because “there is no substantial Iikelihood

that the jury would have found fhis] denial of involvement credible.”

-14-



Appendix A at 12 (emphasis added). Avila is not required to show a
substantial likelihood but a reasonable probability—*"a probability sufficient
10 undermine confidence in the outcome™——that, ““but for counsel’s deficient
performance, the outcome of the proceedings would have been different.”™
Estes, 188 Wn.2d at 458 (quoting Kyllo, 166 Wn.2d at 862). By applying the

incorrect standard under Strickland v. Washington, 466 U.S. 668, 104 S. Ct.

2052, 80 L. Ed. 2d 674 (1984), the Court of Appeals decision conflicts with
United States and Washington Supreme Court constitutional precedent. RAP
13.4(b) 1), (3).

The Court of Appeals’ conclusion that there was no prejudice also
conflicts with Greiff. Defense counsel promised two pieces of exculpatory
evidence, not just one, and failed to follow through on both. The harm to

counsel’s credibility was thus double the harm in Greiff. Unlike Greiff, where

defense counsel had a good faith basis for representing what the officer’s

testimony would be, defense counsel here failed to recognize that the evidence

~ he told jurors he would introduce was inadmissible. His failure to followwp

on his promises in opening statement were based on a misunderstanding of

several points of law in significant contrast to Greiff. Unlike Greiff, short of

mistrial, there was nothing available to the trial court that could cure the
prejudice.  Counsel’s failure to demand the only sufficient remedy—

mistrial—was prejudicial. The jury was left with the impression that counsel
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was dishonest or overreaching, affecting the outcome of rial within a

reasonable probability. The Court of Appeals contrary conclusion conflicts
with Greiff, meriting review under RAP 13.4(b)(1) and (3).

3. THE COURT OF APPEALS MISSTATED THE FACTS

AND THEREFORE MISAPPLIED THE LAW ON

PREJUDICIAL VIOLATIONS OF PRETRIAL MOTIONS
IN LIMINE

The Court of Appeals decision relies on an inaccurate version of the
pretrial ruling in limine because it must do so to reach its incorrect result. The
State, the defense, and the trial court agreed before trial that “no context”
regarding Avila’s discharge of a firearm was to be elicited during trial, given
ER 404(b) and ER 403 concemns. CP 186-87; 2RP 75-76, 109. Yet Guadalupe
Miranda Cruz testified two times that Avila fired a gun towards her feet. 2RP
1162, 1172. The Court of Appeals claims there was no in limine violation
because Miranda Cruz did not say Avila fired the gun to frighten her or give
details about what led up to the gun’s firing. Appendix A at 16-17. This

hairsplitting misconstrues the facts and law. Avila’s mistrial motion should

have been granted.
Under ER 404(b) and ER 403, evidence of other crimes, wrongs, or
acts is not admissible to prove character and conformity therewith. State v.

Fisher, 165 Wn.2d 727, 745, 202 P.3d 937 (2009); State v. Saltarelli, 98

Wn.2d 358, 361, 655 P.2d 697 (1982); State v. Wade, 98 Wn. App. 326, 333,
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989 P.2d 576 (1999). To justify admission, the evidence (1) must serve a
legitimate purpose, (2) be relevant to prove an element of the crime charged,
and (3) must have probative value that outweighs its prejudicial effect. State
v. Magers, 164 Wn.2d 174, 184, 189 P.3d 126 (2008}.

In determining whether a mustrial should have been granted, courts
consider the seriousness of the claimed irregularity, whether the information
imparted was cumulative of other properly admitted evidence, and whether
admission of improper evidence can be cured by jury instruction. State v.

Weber, 99 Wn.2d 158, 164-65, 659 P.2d 1102 (1983); State v. Escalona, 49

Wn. App. 251, 255, 742 P.2d 190 (1987).

The Court of Appeals did not provide analysis of these principles,
instead concluding that né violation of the in limine ruling occurred.
Appendix A at 16-17. But the record could not be clearer that the parties
proceeded with the understanding that the fact of the gun’s discharge would

come in, but that any evidence that Avila shot towards Miranda would stay

out. CP 186-87;2RP 75-76, 109. The Court of Appeals misses the basic point

that the evidence that Avila shot at his longtime girlfriend painted him as a
violent man who shoots guns intentionally or recklessly at others. Such
evidence 1s ““inherently prejudicial™ and likely to impress itself on the minds
of the jury, which is precisely why the evidence was excluded at tnal.

Escalona, 49 Wn. App. at 255-56 (quoting Saltarelli, 98 Wn.2d at 363). Ina
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triple homicide committed by firearms, the jury heard twice that Avila had
fired his gun at Miranda Cruz, violating the in limine ruling.

The Court of Appeals’ refusal to grapple with the actual facts and the
correct legal analysis places its decision at odds with precedent. Review is
warranted under RAP 13.4(b)(1) and (2).

4. THE COURT OF APPEALS DECISION CONFLICTS

WITH CASE LAW ON  PROSECUTORIAL
MISCONDUCT

a. Eliciting evidence in violation of in limine order

The prosecutor elicited excluded testimony from Miranda Cruz, as
discussed above, by asking for details regarding Avila’s discharge of a firearm
in his yard. 2RP 1160-62. When the State disregards an in limine order, it
amounts to flagrant prosecutorial misconduct that is presumed prejudicial.
State v. Fisher, 165 Wn.2d at 748-49 & n.4; State v. Smith, 189 Wash. 422,
428-29, 65 P.2d 1075 (1937); State v. Stith, 71 Wn. App. 14, 22-23, 856 P.2d

415 (1993).

~-———-—-—-This-case-is-indistinguishable from-Tisher, Smith; and Stith. -Ineach

case, the prosecution was ordered not to elicit specific evidence. Fisher, 165
Wn.2d at 747 (evidence of physical abuse); Smith, 189 Wash. at 428 (evidence
of dishonorable discharge from military); Stith, 71 Wn. App. at 21-22
(evidence of prior drug dealing). In each case, the prosecution elicited the

prohibited evidence. Fisher, 165 Wn.2d at 747; Smith, 189 Wash, at 428-29;
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Stith, 71 Wn. App. at 21-22. In each case, the courts reversed, presuming

prejudice. Fisher, 165 Wn.2d at 749; Smith, 189 Wash. at 429; Stith, 71 Wn.

App. at 22.

The Court of Appeals attempted to distinguish these cases by again
claiming that no violation of the in limine ruling occurred. Appendix A at 18,
The prosecutor’s increasiﬁgly specific questioning to elicit details and context
it was ordered not to elicit belies the Court of Appeals’ conclusion in black
and white. 2RP 1160-62. Because the decision conflicts with Fisher, Smith,
and Stith, review should be granted under RAP 13.4(b)(1) and (2).

b. The prosecutor’s race- and class-based arguments to

convict were adequately preserved for review and
extremely prejudicial

The Court of Appeals agreed that it was misconduct for the prosecutor
to appeal to passions and prejudices to the jury by “urgling] the jury to convict
to demonstrate a societal lack of prejudice” against Mexican warehouse

workers. Appendix A at 21. However, the court concluded that defense

counsel’s objection failed to preserve the error and that the ervor was hafmless— 77~

Appendix A at 21-22.

The State began its argument but noting that some cases “escape the
prolonged attention of the public. It’s almost as if some lives have more vajue
than others, some are more deserving of attention.” 2RP 1753. Defense

counsel objected, the trial court overruled the objection, and the State
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continued that no one, including the “justice system,” would pay “any
attention to three Mexican warehouse workers who just disappear,” asking
jurors to prove this thinking wrong. 2RP 1753-54,

The Court of Appeals decision claims Avila’s initial objection to
“inflaming the passions of the jury here. This has got nothing to do with the
evidence,” was not sufficient to preserve the error for review. ZRP 1753;
Appendix A at 20. The court stated Avila’s “challenge on appeal concerns the
prosecutor’s references to the victims’ ethnicity. He did not raise this
objection below.” Appendix A at 20. But counsel objected immediately after
the State suggested tﬁat “some lives have more value than others” and “some
are more deserving of attention.” The “some lives” that had less value were
clearly the lives of Mexican warehouse workers, which defense counsel
immediately recognized and objected to. Moreover, where an additional
objection is a “useless endeavor” in light of a prior objection being overruled,

counsel need not continue objecting to preserve the error. State v. Cantabrana,

- 83 Wn. App. 204, 208-09, 921 P2d 572 (1996). The Court of Appeals

decision is factually baseless and warrants RAP 13.4(b)(2) review,

As for prejudice, the Court of Appeals overlooked that, by overruling
Avila’s objection, the trial court endorsed the impropriety of the State’s
argument, which “lent an aura of legitimacy to what was otherwise improper

argument.” State v. Davenport, 100 Wn.2d 757, 764, 675 P.2d 1213 (1984).
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Indeed, the trial court approved of the argument that some lives are less
valuable, turning Avila into a scapegoat for racism, classism, and inadequacies
in the criminal justice system. This theme likely had a substantial effect on
the jury, especially because the trial court endorsed it. Tt could not have been
cured by an instruction. In addition, the State had no motive theory and its
improper arguments supplied one: Avila thought he could kill the men because
society wouldn’t care about their disappearance for racist and classist reasons,
The Court of Appeals” decision conflicts with Davenport, meriting review
under RAP 13.4(b)(1).

The Court of Appeals also rejected Avila’s related ineffective
assistance of counsel claim for failure to continue objecting to the misconduct,
noting “*Defense counsel’s failure to object to a prosecutor’s closing argument
will generally not constitute deficient performance because lawyers do not
commonly object during closing argument ‘‘absent egregious

misstatements.””” Appendix A at 22 (quoting In re Pers. Restraint of Cross,

180 Wn.2d 664, 721, 327 P.3d 660 (2014) (quoting In re Pers. Restraintof

Davis, 152 Wn.2d 647, 717, 101 P.3d 1 (2004))). But the Court of Appeals
agreed with Avila that it was improper for the prosecutor to make race- and

class-based pleas to the jury-—the prosecutor’s remarks were therefore indeed
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egregious misstatements. Under Cross and Davis, there was a duty to object.®

The Court of Appeals’ conclusion conflicts with these cases, warranting
review. RAP 13.4(b)(1).

5. IT VIOLATES DUE PROCESS TO PERMIT INCREASED

PUNISHMENT BASED ON EXERCISING THE RIGHT

AGAINST SELF-INCRIMINATION DURING
- ALLOCUTION

The Court of Appeals concluded that an allocuting defendant must
admit guilt or face a harsher punishment based on a lack of remorse. This
conclusion is constitutionally repugnant and conflicts with precedent.

“To punish a person because he has done what the law plainly allows

him to do 1s a due process violation of the most basic sort.” Bordenkircher v,
Hayes, 434 U.S. 357, 363, 98 S. Ct. 663, 54 L. Ed. 2d 604 (1978). The due
process issue has arisen in cases where the trial court has increased a
defendant’s punishment for going to trial rather than pleading guilty. State v.

Richardson, 105 Wn. App. 19, 22, 19 P.3d 431 (2001) (trial court imposed

costs it would not have had Richardson pleaded guilty); State v. Grayson, 154

® The legal standards governing prosecutorial misconduct are rife with “[c¢]onflicting
decisions and principles” that “offer the court different paths to follow, which paths lead
to opposite ends.” State v. King, noted at 199 Wn. App. 10520, 2017 WL 2935540, at *2
(Fearing, J., concurring) (Avila cites this unpublished decision pursuant to GR 14.1 as
persuasive, nonbinding authority). Judge Fearing is correct that Washington courts lack
uniform application of rules relating to claims of prosecutorial misconduct and their
preservation for appeal by defense counsel. His indictment that the appellate courts are
oriented primarily to their desired outcome rather than an evenhanded application of law
is correct. His observations merit review in all prosecutorial misconduct cases under RAP

13.4(b)(1), (2), and (4).
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Wn.2d 333, 341-42, 111 P.3d 1183 (2005) (although trial courts have broad
discretion to refuse a sentencing alternative under the Sentencing Reform Act

of 1981, they “are still required to act within its strictures and principles of due

process of law”); State v. Montgomery, 105 Wn. App. 442, 446, 17 P.3d 1237

(2001) (*A defendant may not be subjected to a more severe punishment for
exercising his constitutional right to stand trial.”). Thus, an individual may
not be subjected to increased punishment for continuing to deny guilt or
asserting a failed defense.

RCW 9.94A.535(3)q)’s egregious lack of remorse aggravator
provides a useful analogy. A trial court may use this aggravator to impose an
exceptional sentence where a jury finds the defendant “demonstrated or
displayed an egregious lack of remorse.” The pattern instruction on egregious
lack of remorse specifies “[a] defendant does not demonstrate an egregious
lack of remorse by [denying guilt] {,] [remaining silent] [,] [asserting a defense

to the charged crime] [or] [failing to accept responsibility for the crime.]” 11A

- WasH. PRACTICE: WASH. PATTERN JURY INSTRUCTIONS: CRIMINAL 30026777777

{(4th ed. 2016).

Cases that discuss this aggravator are instructive. The court in State
v. Garibay, 67 Wn. App. 773, 781, 841 P.2d 49 (1992), rejected the trial
court’s reliance on lack of remorse as an aggravator. The trial court noted

Garibay expressed no remorse to the preparer of the presentence report and
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expressed no remorse during allocution. Id. at 781 & n.8. The Court of
Appeals concluded, “Trial courts may not use a defendant’s silence or

continued denial of guilt as a basis for justifying an exceptional sentence.” Id,

at 782 (emphasis added); accord State v. Strauss, 93 Wn. App. 691, 698, 969

P.2d 529 (1999) (“Denials of guilt may be the equivalents of silence.”).

In State v. Ramires, 109 Wn. App. 749, 756, 37 P.3d 343 (2002),

likewise, Ramires wrote to his girlfriend asking her to take the blame for the
crime because she would be charged as a juvenile. Ramires testified at trial
that his girlfriend committed the crime. Id. The trial court relied on Ramires’s
lack of remorse and attempt to shift the blame to impose an exceptional
sentence. The Court of Appeals reversed, expiainiﬁg that “[riefusing to admit
guilt or remaining silent is an exercise of one’s rights, not an indication of lack
of remorse.” Id. at 766. The refusal to “apologize, show remorse, or accept
responsibility for one’s actions” is “consistent with [a] failed defense and right

to maintain . . . innocence.” Id.

"""Here, Avila exercised his right of allocution and declared his T

innocence. 1RP 108-09. The trial court expressly took his lack of remorse—
his refusal to admit guilt and apologize—into consideration in imposing a
sentence. 1RP 112-13. Punishing Avila for doing what the law allows him is
a “due process violation of the most basic sort.” Bordenkircher, 434 U.S. at

363,
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The Court of Appeals rejected Avila’s due process argument, noting
Avila “was neither compelled to speak nor compelled to utter the words he

spoke.” This conflicts with Garibay, Ramires, and basic constitutional

principles. Ramires was not “compelled” to write letters to his girlfriend or to
testify, just as Avila was never “compelled” to allocute. The trial court
nonetheless erred in considering Ramires’s continuous denials of guilt
because Ramires had a right to do so throughout sentencing and appeal.
Ramires, 109 Wn. App. at 766.

Avila also had a right to maintain his innocence before sentencing.
RCW 9.94A.500(1) (“The court shall . . . allow arguments from . . . the
offender . . . .”). Under the Court of Appeals decision, courts may increase
punishment for exercising this right anytime defendants refuse to admit guilt
by expressing remorse. This conflicts with basic constitutional principles,
case law, the allocution statute, and common sense. Review is warranted

under RAP 13.4(b)(2), (3), and (4).

6.  ARETIRED POLICE OFFICER’S DISPARAGEMENT OF

THE PRESUMPTION OF INNOCENCE TAINTED THE
ENTIRE VENIRE

Juror 61 stated he could not apply the presumption of tnnocence and
stated it was hard to believe Avila was not guilty. 2RP 279-80. Defense
counsel moved for a new venire, which the trial court denied. 2RP 322-25.

Later, another juror echoed Juror 61°s statements, asserting they reinforced his
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own feelings about not being able to apply the presumption of innocence. 2RP
377-79, 383. Counsel again moved for a new venire based on the prejudicial
impact Juror 61°s statements had, which the trial court again denied. 2RP 386-
87. The trial court later sua sponte asked the jury about whether anyone shared
Juror 61°s view, attributing to Juror 61 that “the Defendant wouldn’t be here
if he was innocent, given the lengthy investigation that must have gone into
this case.” 2RP 610. Juror 61 never discussed the lengthy investigation as the
reason he could not apply the presumption of innocence, so the trial court

augmented Juror 61°s remarks by giving them a seemingly valid reason.

The Court of Appeals relied on State v. Roberts, 142 Wn.2d 471, 518-
19, 14 P.3d 713 (2000), to reject Avila’s treatment of Juror 61°s remarks as a

serious trial wrregularity under State v. Weber, 99 Wn.2d 158, 164-60, 659

P.2d 1102 (1983).” Appendix A at 8-10 & n.5. But Roberts had to do with a

claim of erroneous dismissal of jurors, not with a juror who taints the entire

venire. 152 Wn.2d at 518. Juror 61°s remarks are better treated as a tnal

irregularity. E.g., State v. Bourgeous, 133 Wn.2d 389, 408-09,945P2d 1120~

(1997) (treating spectator outburst as irregularity); State v. Rempel, 53 Wn.

App. 799, 800-02, 770 P.2d 1058 (1989) (treating juror’s late disclosure of

7 Under Weber, cowrts consider (1) the seriousness of the claimed irregularity, (2) whether
the information imparted was cumulative of other properly admitted evidence, and (3)
whether prejudice can be cured by an instruction. Weber, 99 Wn.2d at 164-65; Br. of
Appellant at 27-30 (applying the Weber factors).
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unfitness to serve as irregularity), rev’d on other grounds, 144 Wn.2d 77, 785

P.2d 1134 (1990). The Court of Appeals inapt reliance on Roberts rather than
on an application of the Weber factors merits RAP 13.4(b)(1) review.

E. ADDITIONAL ARGUMENT IN SUPPORT OF REVIEW OF
ISSUES RAISED IN STATEMENT OF ADDITIONAL GROUNDS
FOR REVIEW

Avila Cérdenas submitted an extensive statement of additional
grounds for review. See Appendix B. He asks that review be granted on each
of the issues argued in the statement of additional grounds, which he hereby

incorporates by reference.

F. CONCLUSION

Because he meets all RAP 13.4(b) review criteria, Avila Cardenas
respectfully requests that his petition for review be granted.
DATED this g@ﬁ)\{day of October, 2017.
Respectfully submitted, |

NIELSEN, BROMAN & KOCH, PLLC

la

KEVIN A. MARCH
WSBA No. 45397
Office ID No. 91051
Attorneys for Petitioner
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IN THE COURT OF APPEALS FOR THE STATE OF WASHINGTON

STATE OF WASHINGTON,

)
) No. 74100-4-]
Appellant, )
} DIVISION ONE
V. }
)
ALBERTO AVILA-CARDENAS, ) UNPUBLISHED OPINION
)
)

Respondent. FILED: August 21, 2017

SPEARMAN, J. — Alberto Avila-Cardenas® appeals his conviction for three
counts of first degree murder. He contends that the trial court erred in denying his
motion to strike the jury panel, denying his motion for a mistrial, admitting
inadmissible evidence, and considering his lack of remorse at sentencing. He
also argues that he received ineffective assistance of counsel and the trial was
marred by prosecutorial misconduct. He raises several further arguments in a
statement of additional grounds. Finding no error, we affirm.

Jesus Bejar-Avila, Yazmani Quezada-Ortiz, and Cristian Rangel were

coworkers at L.ake Union Wholesale Florists. The three men worked together on

* The appellant and several other persons involved in this case have two last names. In
the record and briefing, they are inconsistently referred to by one last name, both last names
without & hyphen, and both |ast names hyphenated. For consistency, we use both last names
hyphenated throughout.
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December 12, 2010. They did not return home from work and were not seen
alive again. Family members reported the men’s disappearance to police.

In the ensuing investigation, Avila-Cardenas became a person of interest.
Pursuant to a warrant, policé searched his home and found a mi!!imeter gun
and ammunition. Avila-Cardenas’s long term girlfriend, Guadalupe Miranda-Cruz,
told police that Avila-Cardenas had brandished the weapon during an argument
and fired a bullet into the grass in the backyard. Police recovered a 9 millimeter
shell casing from the area she indicated.

A few months later, a worker found human remains on the grounds of a
wholesale plant nursery. Police recovered three bodies and identified them as
Bejar-Avila, Quezada-Ortiz, and Rangel. Police also recovered 9 millimeter shell
casings from the site. Forensic testing determined that the bullet casings
recovered from the crime scene matched the casing found in Avila-Cardenas’s
backyard. All of the casings had been fired by the gun found in Avila-Cardenas'’s
home. Investigators found blood spatter in the barre! of the gun. Deoxyribonucleic
acid (DNA) testing determined that the biood inside the gun was from Rangel.

in addition to Avila-Ca"rdeﬁas, police suspected that Alfredo Velez-
Fombona and Clemente Benitez were involved in the crime. Cell phone records
showed that, on the day the victims disappeared, the cell phones associated with
Avila-Cardenas, Velez-Fombona, and Benitez all traveled from Avila-Cardenas’s
home to the area of Lake Union Wholesale Florists. All three cell phones then

traveled to the vicinity of the nursery where the bodies were recovered.
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Police arrested Avila-Cardenas and Velez-Fombona.? Velez-Fombona
pleaded guilty to second degree murder. Avila-Cardenas went to trial and was
convicted of three counts of first degree murder.

DISCUSSION

Confrontation Clause

Avila-Cardenas appeals his conviction on several grounds. We first
address his claim that the trial court violated his rights under the confrontation
clause by admitting Velez-Fombona's guilty plea. |

A criminal defendant has the right to confront the witnesses against him.
U.S. consT. amend. Vi. Admitting the statement of a nontestifying codefendant
violates the confrontation clause if the statement facially incriminates the

defendant. State v. Fisher, 185 Wn.2d 836, 842, 374 P.3d 1185 (2016) (citing

Richardson v. Marsh, 481 U.S. 200, 211, 107 S. Ct. 1702, 95 L. Ed. 2d 176

(1987)). A statement facially incriminates the defendant if it names him or if, from
the statement, the jury could infer that it refers to the defendant even if it were

“the very first item introduced at trial.” Gray v. Maryland, 523 U.S. 185, 196, 118

"8, Ct. 1151, 140 L. Ed. 2d 294 (1998)). On the other hand, where a statement =~~~

does not refer to the defendant and is only incriminating when linked to evidence
presented at trial, admission of the statement does not violate the confrontation

clause, ld. (citing Richardson, 481 U.S. at 208).

2 police could not locate Benitez and he remained at large.
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Inthis case, Miranda-Cruz testified that, on the day the men went missing,
Avila-Cardenas left the house in a beige Yukon with Oregon plates. Detective
Chris Johnson of the King County Sheriff's office, testified that police identified
Velez-Fombona as the driver of the Yukon. In cross examination, defense
counsel and Johnson had the following exchange:

Q. And there was some testimony, | believe, some through you,

some through other people, that Clemente [Benitez] became a

suspect in this case; is that correct?

A. Yes.

Q. And so did Alfredo [Velez] Fombona?

A. Yes.

Q. In fact, Alfredo {Velez] Fombona pled guilty; is that correct?

A. Yes.

Q. He pled guilty to murder?

A. Yes.

Verbatim Report of Proceedings (VRP) (7/16/15) at 1311.

At the end of cross examination, the State asked to infroduce Velez-
Fombona's plea statement. The prosecutor argued that Avila-Cardenas opened
the door to the plea statement because the implication from cross examination
was that Velez-Fombona, ‘and not Avila-Cardenas, committed the murders.
Defense counsel took the position that he merely elicited evidence of other
suspects and did not open the door to Velez-Fombona's plea.

The court agreed with the State and admitted Velez-Fombona's statement
in part. On redirect examination, Johnson read the following portion of Velez-
Fombona's statement:

‘On or about 12-12-10, | helped two men who kidnapped

Jesus Bejar-Avila, Yazmani Quezada-Ortiz, and Cristian
Alberto Rangel, in King County, Washington,
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My role in the crime was to drive my car immediately
behind the vehicle, the vehicle in which the three men were
remaining so that no one was aware of their being restrained.

This restraint continued as | followed the car to the

Rainier Nursery, in Kent, and my role ended. Jesus Bejar-

Avila, Yazmani Quezada-Ortiz, and Cristian Alberto Rangel

were then killed by the men. | was aware that the other two

men were armed with guns.’

id. at 1334,

Avila-Cardenas contends this was error, He asserts that it was obvious to
the jury that he was one of the two men referred to in Velez-Fombona's plea
statement and the statement thus violated his rights under the confrontation
clause. The State contends that the plea statement does not facially implicate
Avila-Cardenas and so did not violate the confrontation clause.

Fisher is instructive. In that case, Fisher and Trosclair were tried jointly.
Fisher, 185 Wn.2d at 839. Fisher made out-of-court statements that incriminated
herself, Trosclair, a man named Steele, and a “man from California.” d. at 840.
The trial court admitted a redacted version of Fisher's statement that referred to
Trosclair as “the first guy.” Id. On appeal, the redaction was held insufficient, id.

‘at 847. The statement indicated that four people committed the crime and that
Fisher, Steele, and “the first guy” had been arrested but “the man from California”
had not. |d. at 846-47. Steele was cbviously not the name of Fisher's
codefendant. Id. at 847, And the man from California, having not been arrested,
was obviously not present in the courtroom. Thus, from a process of elimination,

the jury could quite easily discern from the statement alone that “the first guy”

referred to Trosclair. Id. The Fisher court held that the statement would
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incriminate Trosclair even if it were “the very first item introduced at trial.” Id. at
846 (quoting Gray, 523 U.S, at 196). Admitting the statement thus amounted to
constitutional error. Id. at 847.

In this case, Avila-Cardenas was tried separately. Velez-Fombona's plea
states that he "helped two men,”“‘the other two men” were armed, and the
- victims were killed by “the men.” CP at 419; VRP (7/16/17) at 1334. Unlike the

statement in Fisher, in this case the statement alone provides no information

allowing the jury to infer that Avila-Cardenas was one of the “two men.” If the
statement were “the very first itefn introduced at trial,” so that the jury heard it
without any other evidence, it would not incriminate Avila-Cardenas. Fisher, 185

Wn.2d at 846 (quoting Gray, 523 U.S. at 196). Because the statement only

became incriminating when linked with evidence introduced at trial, its admission

did not violate the confrontation clause. See Gray, 523 U.S. at 196.
Avila-Cardenas contends, however, that this case is analogous fo Fisher
and requires the same resuit. He asserts that, from the evidence introduced prior

to Velez-Fombona's statement, the jury knew there were three suspects and

““eould thus immediately infer that the statement referred to Avila-Cardenas. The

argument is unpersuasivé because it fails to recognize that the test is whether
the statement itself, apart from evidence introduced at trial, creates the inference

that the defendant was involved.

Avila-Cardenas also relies on State v. Vincent, 131 Wn. App. 147, 120

P.3d 120 (2005). In that case, two codefendants were tried jointly. Vincent, 131
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Wn. App. at 149. The trial court admitted statements from one codefendant
indicating that he committed the crime with one “other guy.” Id. at 154. Because
there were two participants in the crime and two codefendants, we held that “the
only reasonable inference the jury could have drawn” was that the “other guy”
was the second codefendant. id.

Avila-Cardenas asserts that this case is analogous o Vincent because,
here, “there were exactly three codefendants and Velez[-Fombona]'s statement
referred to exactly three accomplices.” Reply Br. at 7. But Avila-Cardenas was
tried separately, The case is distinguishable.?

Moreover, even if, as Avila-Cardenas asserts, the statement was facially
incriminating, the error was harmless. A confrontation clause viclation is
harmless if the appellate court is convinced beyond a reasonable doubt that the
jury would have reached the same result in the absence of the error. Fisher, 185
Whn.2d at 847. “The test is whether the untainted evidence was so overwhelming
that it necessarily leads to a finding of guilt.” Id.

The untainted evidence in this case is overwhelming. The bullet casings
~ found at the murder scene and the bullet casing found at Avita-Cardena's'S'home'
were fired by the gun found in Avila-Cardenas's home. The gun contained blood

spatter from one of the victims. Cell phone records placed Avila-Cardenas in the

3 Avila-Cardenas also relies on State v. Vannoy, 25 Wn. App. 464, 610 P.2d 380 (1980).
In that case, we considered whether the trial court erred In denying a motion for a separate trial.
-Vannoy, 25 Wn. App. at 471. We held that the statements of two codefendants implicated the
third codefendant. ld. at 474. But the case is not helpful because it preceded Richardson and
Gray, and thus, our analysis did not distinguish between inferences drawn from the statement
itself and those drawn from linking the statement with evidence introduced at trial. Id, at 473-74.
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location of the men’s workplace and the site where their bodies were found at the
relevant times. Given theyuntainted evidence, any confrontation clause error was
harmless beyond a reasonable doubt.

Avila-Cardenas also contends that, by admitting the statement, the trial
court precluded him from arguing that Velez-Fombona and Benitez were the true
perpetrators _and thus deprived him of the opportunity to present an other
suspects defense. This argument is without merit; The plea statement did not
prevent Avila-Cardenas from using an other suspects defense, it only prevented
him from relying on Velez-Fombona's guilty plea to argue that defense *

Motion to Strike the Venire

Avila-Cardenas next argues that the trial court erred in denying his motion
to strike the venire. A chéi!enge to the jury panel should only be sustained where
the selection process did not substantially comply with statutory procedure or

where the defendant demonstrates prejudice. State v. Roberts, 142 Wn ,2d_471,

518-19, 14 P.3d 713 (2000) (citations omitted). We review the trial court's
_decision for abuse of discretion. |d. at 520,
‘Avila-Cardenas does not challenge the juror selection processon™ "~

procedural grounds. He contends that he was prejudiced because comments by

4 The State contends that, even if the statement was protected by the confrontation
clause, Avila-Cardenas opened the door to its admission by eiiciting the information that Velez-
Fombona pleaded guilty to the murder. Washington couris have apparently not addressed the
open door rule in the coniext of evidence protected by the confrontation clause. in light of our
disposition of the confrontation clause error, we need not address the issue here.
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one juror tainted the entire panel and the trial court therefore erred in denying his
motion to strike the venire.

During general questioning by the court, Juror 61 stated that he had
worked as a police officer. He expressed the opinion that the charges brought
were generally true and stated that it might be difficult for him to apply the
presumption of innocence. The State challenged Juror 61 for cause and he was
struck. Aviia—Cardenas,.however, asserted that Juror 61 ;s comments tainted the
panel. He moved to dismiss the entire venire. The court denied the motion,
noting that jurors often express similar sentiments during voir dire and the
process is intended to weed out those persons who cannot be fair.

The court asked further questions about the jurors’ experiences and how
these might affect their ability to apply the presumption of innocence. The court
gave the jurors the option of speaking privately, rather than in front of the entire
venire. Juror 132 stated that he preferred to speak privately because he felt that
sharing opinions publicly, as Juror 61 had done, “influences the whole audience.”
VRP (777/15) at 377. Juror 132 went on to explain that the presumption of
“innocence was difficult for him because, in his'job as a school principal, he
basically conducted trials every day to determine whether students had
committed infractions. He stated that it was rare for a child who was 100 percent
innocent to be brought to his office. Most of the time, the child had done
“something.” Id. Juror 132 stated that his own féelings about the presumption of

innocence were similar to those expressed by Juror 61.
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After questioning Juror 132, Avila-Cardenas renewed his motion to strike
the entire panel, asserting that Juror 132's statements demonstrated that he had
been affected by Juror 61. The court disagreed. The court stated that Juror 132
did not say that Juror 61 influenced his view, but that what Juror 61 said reflected
his own concerns. The court denied the motion to strike the panel but stated that
it would continue to question jurors about whether they had views similar to those
expressed by Juror 61. In further questioning, the court identified and dismissed
another juror who expressed that it might be difficult for her to be open minded.

Avila-Cardenas contends that Juror 132’s statements demonstrate that
Juror 61 infected other jurors with his bias. He asserts that the trial court
compounded the prejudice by calling attention to Juror 61’s remarks during later
questioning. We disagree.

The trial court considered Juror 132's remarks and found no indication that
he had been influenced by Juror 61. The record supports this finding. Avila-
Cardenas points to nothing in the record indicating that any other juror was
influenced by Juror 61. Th_e trial court did not abuse its discretion in denying

T Avila-Cardenas’s motion to strike the panel®

5 In support of his claim that the trial court erred in falling fo strike the panel after Juror
81's remarks, Avila-Cardenas also appears to rely on CrR 7.5(a){5). That rule provides as
grounds for a new trial an "[ilrregularity in the proceedings of the court, jury or prosecution ... by
which the defendant was prevented from having a fair trial.” He urges us to review the trial court’s
decision under the trial irregularity test set out in State v, Weber, 99 Wn . 2d 158, 164-66, 653 P.2d
1102 (1983). First, we note that Avita-Cardenas did not move for a mistrial or a new trial on this
ground below. But even if the test is applicable, and assuming the juror's remarks to be an
irregularity, the argument fails. “To determine whether a trial was fair, the court should look to the
trial irregularity and determine whether it may have influenced the jury.” Id. at 165, As discussed
above, the record does not support Avila-Cardenas’ claim that the juror's comment influenced the
jury in any way. There was no eror.

10
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Ineffective Assistance of Counsel

Avila-Cardenas next argues that he received ineffective assistance of
counsel because defense counsef led the jury to believe he would present
evidence that he was unabie to introduce. 7

To prevail in asserting ineffective assistance of counsel, an appellant must
show that (1) counsel’s representation was deficient and (2) he was prejudiced

by the deficient performance. State v. McFarland, 127 Wn.2d 322, 334-35, 899

P.2d 1251 (1995). We may review these prongs in either order. In re Riley, 122
Wn.2d 772, 780, 863 P.2d 554 (1993). If the defendant fails to establish one |
prong, we need not consider the other. Id. Representation is deficient if it falls
“below an objective standard of reasonableness. . . ." McFarland, 127 Wn.2d at
334. An appellant shows prejudice where “there is a reasonable probability that,

except for counsel’s unprofessicnal errors, the result of the proceeding would

 have been different.” Id. at 335 (citing State v. Thomas, 109 Wn.2d 222, 225-26,
743 P.2d 816 (1987)).

In a voluntary interview with police early in the investigation, Avila-
~ Cardenas denied involvement in the disappearance of the three men and made
several other excu!paiory statements. At trial, defense counsel referred to this
interview during opening statement. Counsel stated that Avila-Cardenas’s
statements to police were “one of the most telling things in this case” and, in

those statements, Avila-Cardenas denied involvement in the crime. VRP (7/8/15)

11
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at 680. Counse! was later unabié to admit Avila-Cardenas’s statement because it
was hearsay.

Avila-Cardenas contends that mentioning the statement during opening
was deficient performance because counsel should have known the statement
was inadmissible hearsay. He argues that he was prejudiced because the
deficient performance caused the jury to question defense counsel's credibility,

Avila-Cardenas fails to show that he was prejudiced by the allegedly
deficient performance. Considering the overwhelming evidence linking Avila-
Cardenas to the murders, there is no reasonable probability that the outcome of
the trial would have been different if defense counsel had not mentioned the
statement. There is also no reasonable probability that the outcome would have
béen different if defense counsel had succeeded in introducing the statement. In
the votuﬁtary police interview, Avila-Cardenas stated that he returned to
Washington on December 15, he did not have a gun, he did not have a cell
phone, and he was not involved with the disappearance of the three men. The
State presented evidence that Avila-Cardenas returned to Washington on
" December 8, possessed a gun, and had a cell phone. Under those
circumstances, there is no substantial likelihood that the jury would have found
Avila-Cardenas’s denial of involvement credible.

Avila-Cardenas also contends that he received ineffective assistance of
counsel because his attorney failed to move for a mistrial when a defense

witness did not appear for trial. The contention is without merit. In his opening

12
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staternent, defense counsel stated that he would call a withess named Johnny
Bryant. Counsel stated that Bryant would testify that he saw the missing men at
about 9:00 p.m. on the evéning of their disappearance, contrary to the State's
theory that Avila-Cardenas and his associates murdered the victims in the late
afternoon. But Bryant failed to respond to the subpoena and did not appear in
court. Avila-Cardenas asserts that when his attorney learned that Bryant would
not be testifying, he was obliged to move for a mistrial and that the failure to do

so was deficient. We disagree because defense counsel may have sound

reasons not to move for a mistrial as a matter of trial strategy. State v. Dickerson,
69 Wn. App. 744, 748, 850 P.2d 1366 (1993).5

Avila-Cardenas fails to overcome the presumption of effective
representation by showing the absence of legitimate reasons not to move for a
mistrial. McFarland, 127 Wn.2d at 337. He also fails to show prejudice by
demonstrating that, had counsel moved for a mistrial, the court would likely have
granted the motion. We reject Avila-Cardenas’s claim that he received ineffective

assistance of counsel,

8 Avila asserts that the failure to present evidence promised in opening statement is
“quite serious.” Reply Br at 2. He relies on State v, Greiff, 141 Wn.2d 810, 10 P.3d 380 (2000).
The Greiff court, however, rejected the appellant’s contention that defense counsel’s credibility
was seriously Injured by the failure to produce evidence referred to during opening statement,
Greiff, 141 Wn.2d at 921. Furthermore, the issue in Greiff was whether the trial court erred in
denying counsel's motion for a mistrial. Greiff, 141 Wn.2d at 818, In this case the issue is whether
counse! rendered deficient performance by not moving for a mistrial. Greiff does not support
Avila's argument that the failure to move for a mistrial, in the circumstances here, was deficient
performance.

13
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Motion for Mistrial

Next, Avila-Cardenas contends that the trial court erred in denying his
motion for a mistrial. His argument rests on Miranda-Cruz’s testimony concerning
Avila-Cardenas's gun.

During the investigatibn, Miranda-Cruz told detectives that Avila-Cardenas
had a gun. She also told them that he had brandished the gun during an
argument and fired into the grass near her feet in order to scare her. Police found
a 9 millimeter shell casing in the ground in the area she indicated. A forensic
scientist later testified that this casing and the casings found at the murder scene
had been fired by the gun found at Avila-Cardenas’s home.

Prior to trial, the State moved to admit evidence tﬁat Avila-Cardenas had
fired the gun in his backyard to show that he ﬁad been seen with the gun, knew
how to use it, and the casing found at his home matched those found at the
murder scene. The court ruled that:

[tihe State may elicit testimony that the defendant fired his gun

in his yard in the presence of Guadalupe Miranda-Cruz

sometime prior to the murders. The State may elicit testimony

that the casing from this firing was later recovered by Sgt.

“"McNabb. The State may not elicit testimony aboutthe gun™ 7
being fired in an attempt to frighten Guadalupe Miranda or elicit

details about the incident that led to the firing of the gun.

Clerk's Papers (CP) at 186-87.

At trial, Miranda-Cruz testified that Avila-Cardenas had a gun and she had
seen him fire it. The prosecutor and Miranda-Cruz had the following exchange:

Q. And where did it happen?

A. Outside, at the corner of the garage.
Q. At your house?

14
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A. Yes.

Q. And was anyone else there at the time?

A. One of his cousins.

Q. Where did Alberto aim his gun?

Defense counsel: Objection.

A. Towards my feet.

VRP (7/14/15) at 1162. Avila-Cardenas objected that the testimony that he had
fired towards Miranda-Cruz was highly prejudicial, violated the court's rufing on
the motion in limine, and reflected the State’s intentional or negligent failure to
instruct its witness. He moved for a mistrial.

The State asseried that it instructed Miranda-Cruz to say that Avila-
Cardenas had fired the gun towards the ground and expected that she would so
testify. The State argued that to Miranda-Cruz, who was testifying without an
interpreter, "towards my feet” meant the same thing as “towards the ground.”
VRP (7/14/15) at 1167. The State proposed asking Miranda-Cruz a follow up
question to clarify. The court allowed the State to follow up and reserved rufing
on defense counsel's motion for a mistrial.

When Miranda-Cruz’s testimony resumed, she and the prosecutor had the
following exchange:

Q. Ms. Miranda, when you answered a moment ago that the gun

was fired towards your feet, what did you mean?

A. Next to the grass. My feet were next to the grass.

Q. So it was fired into the grass? '

A. Yes.

VRP (7/14/15) at 1172-73.

The next day, the trial court stated that it had reviewed the pretrial rulings

and the previous day’s testimony. The court noted that Miranda-Cruz had not

15
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testified as to why Avila-Cardenas fired the gun or any of the surrounding
circumstances, the {opics proh'ibited by the pretrial ruling. The court stated that
the fact that Avila-Cardenas fired the gun towards Miranda-Cruz's feet was not
nearly as prejudicial as the fact that he fired the gun by the garage, where the
shell casing was found. This evidence, while prejudicial, was also highly
probative, which was why it was admitted in the court’s pretrial ruling. The court
denied the motion for a mistrial. The court later instructed the jury to consider the
testimony “only for the purpose of assessing the significance, if any, of the hullet
casing found outside the Defendant’s home.” VRP (7/16/15) at 1451.

We review the trial court’s denial of a motion for a mistrial for abuse of

discretion. State v. Gamble, 168 Wn.2d 161, 177, 225 P.3d 973 (2010). We will

overturn the trial court's decision only if there is a substantial likelihood that a trial
irregularity prejudiced the defendant and affected the outcome of the trial. id. In
rnaking this determination, we consider (1) the seriousness of the irregularity; (2)
whether the improper evidence was cumulative of other evidence; and (3}

whether a curative instruction was given. State v. Weber, 99 Wn.2d at 164-65.

" Avila-Cardenas asserts that a trial irregularity occurred when Miranda-
Cruz introduced highly prejudicial evidence in violation of a pretrial ruling. This

argument is without merit.
The ruling on the motion in limine admitted evidence that Avila-Cardenas
fired the gun in his yard in the presence of Miranda-Cruz. It prohibited evidence

that Avila-Cardenas fired the gun to frighten Miranda-Cruz and details about what

16
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led to the incident. Miranda-Cruz did not testify to the circumstances that led
Avila-Cardenas to fire the gun or his intent in so doing. Miranda-Cruz did not
violate the pretrial ruling.

Furthermore, even if Miranda-Cruz’s statement as to where Avila-
Cardenas fired the gun was improper, any prejudice was cured by the limiting
instruction. Avila-Cardenas fails to show a substantial likelihood that the allegedly
improper testimony affected the outcome of the trial. The trial court did not abuse
its discretion in denying Avila's motion for a mistrial.

Avila-Cardenas contends, however, thét Miranda-Cruz's testimony
amounted to impermissible character evidence that he had a propensity for
violence. He thus appears to assert that, even if the evidence did not violate the
pretrial ruling, it should not have been admitted. We review a trial court’s decision

on the admissibility of evidence for abuse of discretion. State v. Castellanos, 132

Wn.2d 94, 97, 935 P.2d 1353 (1997). The trial court abuses its discretion only
when it adopts a view that no reasonable person would take. Id.

Evidence that Avila-Cardenas fired a gun in the backyard, foward

*Miranda-Cruzs feet, was highly prejudicial. But, as the trial court stated, itwas ™~~~

also highly probative. The decision to admit the evidence was not unreasonable.

There was no abuse of discretion.

Prosecutorial Misconduct

Avila-Cardenas next contends that prosecutorial misconduct deprived him

of a fair trial and requires reversal. To prevail on a claim of prosecutorial

17
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misconduct, the defendant must show that the prosecutor’s conduct was both

improper and prejudicial. State v. Fisher, 165 Wn.2d 727, 747, 202 P.3d 937

{2009).

Avila-Cardenas first argues that the prosecutor committed misconduct by
eliciting inadmissible evidence. Avila-Cardenas asserts that, by asking Miranda-
Cruz where he aimed the gun, the State elicited details about the incident that led
to the firing of the gun, details that were expressly prohibited by the pretrial
ruling. Avila-Cardenas asserts that the prosecutor’s conduct is identical to that
identified as reversible error in Fisher. In that case, the prosecutor elicited the
very evidence that the trial court ruled inadmissible under ER 404(b) in a pretrial
ruling. Fisher, 165 Wn.2d. at 748-49.

Fisher is distinguishable because, as discussed above, Miranda-Cruz's
testimony did not violate the pretrial ruling. And there is no indication that the
State deliberately sought to elicit the statement that Avila-Cardenas fired towards
Miranda-Cruz’s feet.” Avila-Cardenas fails to show that the prosecutor’s conduct

was improper.

7 The trial court rejected the allegation of impropriety below. In response to Avila-
Cardenas’s assertion that the prosecutor intentionally elicited the information that Avila-Cardenas
fired towards Miranda-Cruz's feet, the court stated: A

So let me just make one thing clear. 1 don't for a minute believe there's
been any ethical violation here. | think that the answer that we were all
expecting the witness o give was, ‘towards the ground,” and instead
she said, ‘towards my feet.

VRP (7/14/15) at 1169. Avila-Cardenas points to nothing in the record indicating that this ruling
was error. ,

18
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Avila-Cardenas next contends that the prosecutor committed misconduct
by appealing to the jury’s passion and prejudice during closing argument.
Although a prosecutor has wide latitude in closing argument, “bald appeals to
passion and prejudice constitute misconduct.” Fisher, 165 Wn.2d at 747. A
prosecutor may appeal to the jury’s passion by urging it to convict in order to
protect the community or to send a message to other criminals. See State v.

Ramos, 164 Wn. App. 327, 338, 263 P.3d 1268 (2011); State v. Bautista

Caldera, 56 Wn. App. 186, 195, 783 P.2d 116 (1988).

In this case, the prosecutor stated in closing argument that some crimes
do not receive as much attention as others, “almost as if some lives have more
value than others. . . .” VRP (7/22/15) at 1753. Avila-Cardenas objected to the
argument as inflaming the passions of the jury. The trial court overruled the
objection. The prosecutor continued, arguing that a predator may believe he can
get away with a crime because no attention is focused on it. The prosecutor then

stated:

Why would anyone give any time, any attention to three

Mexican warehouse workers who just disappear? Survivors won't
““teport it. The police won't spend any time on it. And the justice
system? Nothing will ever come of it.

It would just be three Mexicans gone from sight in south King
County, whatever score needed settling will have been settled, and
just like that, it will be over, and people will move on.

But as a result of that thinking, the defendant let down his
guard. He became careless. He was sloppy. And he was arrogant
in his belief that this day, today, would never come. He was wrong.

The survivors did report it. The police did work on it. And
now the justice system is addressing a crime and behavior that was
in fact vicious and depraved and cruel, looking at it square in the
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eye, everyone in this courtroom, you, with caring and attention and
 purpose.

VRP (7/22/15) at 1753-54.

Avila-Cardenas challenges the propriety of this line of argument. As an
initial matter, we must determine the standard of review. A defendant raising a
claim of prosecutoriél misconduct must genérally show that the prosecutor’s
conduct was improper and prejudicial. Fisher, 165 Wn.2d at 747. But where the
defendant did not object beiow, he has waived a claim of misconduct unless he
demonstrates that the prosecutor's conduct was fiagrant, ill-intentioned, and so
prejudicial that it could not have been cured through an instruction to the jury. Id.

(citing State v. Gregory, 158 Wn.2d 759, 841, 147 P.3d 1201 (2006)).

Avita~Cardenés asserts that his objection at the beginning of the
prosecutor’'s argument sufficed as an objection to all of thé prosebutor’s appeals
to passion and prejudice. He thus contends that he must only demonstrate that
the argument was improper and prejudicial. We disagree. Avila-Cardenas'’s
challenge on appeal concerns the prosecutor’s references to the victims’
ethnicity. He did not raise this objection below. To prevail here, Avila-Cardenas
must meet the heightened standard.

Avila-Cardenas contends that the prosecutor's argument was an improper
appeal to the jury’s passion and prejudice. He argues that the prosecutor’s intent
was to invoke a sense of societal shame, and the argument was thus analogous

to asking the jury to convict in order to send a message about the justice system.
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The State contends that the prosecutor was addressing the nature of the
crime and drawing inferences frbm Aviia-Cardénas’s behavior after the crime.
The State points out that the crime involved kidnapping and murdering three
persons in an apparent execution. Evidence at trial indicated that, after shooting
the victims, Avila kept the murder weapon, returned to his normal life, and
valuntarily wen‘t to the police station to give a sfatement denying that he was in
the state at the time of the murders.

The State's argument falls short be»cause, while the evidence reasonably
led to the inference that Avila-Cardenas believed he would not be caught, no
evicfence created the inference that Avila-Cardenas believed he would not be
caught because the victims were Mexican and no one would pay attention to
their disappearance. By arguing that, in this case, “the justice system is
addressing a crime and behavior that was in fact vicious and depraved and cruel,
looking at it square in the eye, everyone in this courtroom, you, with caring and
attention and purpose,” the prosecutor urged the jury to convict to demonstrate a

societal lack of prejudice. VRP (7/22/15) at 1754, The argument was improper.

T However, Avila-Cardenas must show that the impropérargumentwassor T

prejudicial that it could not have been cured by an instruction to the jury. Fisher,

165 Wn.2d at 747. To establish prejudice, the defendant must show a substantial

likelihood that the misconduct affected the jury’s verdict, State v. Thorgerson,

172 Wn.2d 438, 443, 258 P.3d 43 (2011) (citing State v. Magers, 164 Wn.2d 174,

191, 189 P.3d 126 (2008)). We assess the prejudice of the misconduct in the
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context of the entire case. [d. {citing State v, Russell, 125 Wn.2d 24, 86, 882

P.2d 747 (1994)).

Avila-Cardenas makes no argument that the prosecutor's misconduct was
so prejudicial that it could -not have been cured through instruction. And,
assessing the improper argument in the context of the entire case, we see no
likelihood that the impropriety affected the jury’s verdict.

The prosecutor's argument concerning the ethnicity of the victims was
improper, but there was no objection to the argument and the prejudice was not
incurable. We reject Avila-Cardenas’s claim of prosecutorial misconduct.

Avila-Cardenas next asserts that, if his lack of objection below was fatal to
his claim of prosecutorial misconduct, defense counsei rendered ineffective
assistance in failing to object. We reject this attempt {o overcome the lack of
objection. Review under the standards for prosecutorial misconduct is sufficient
to determine whether the prosecutor's remarks warrant reversal. The failure to
establish prejudice as part of his prosecutorial miscoﬁduct claim is fatal to Avila-

Cardenas’s ineffective assistance of counsel claim. But, the claim fails in any

“"event because Avila-Cardéenas cannot showthat defense counsels failureto ™

object during closing argument constituted deficient performance. “Defense
counsel's failure to object to a prosecutor’s closing argument will generally not
constitute deficient performance because lawyers ‘do not commonly object

during closing argument ‘absent egregious misstatements.” |n re Pers. Restraint
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of Cross, 180 Wn.2d 664, 721, 327 P.3d 660 (2014) (quoting In re Pers.

Restraint of Davis, 152 Wn.2d 647, 717, 101 P.3d 1 (2004)).

Cumulative Error

Next, Avila-Cardenas argues that the cumulative effect of the trial court’s
errors require reversal. An accumulation of otherwise nonreversible errors may
deny a defendant a fair trial. State v. Coe, 101 Wn.2d 772, 789, 684 P.2d 668
(1984). The doctrine is inapplicable here, where Avila-Cardenas has not
demonstrated that the trial court erred.

Sentencing

Avila-Cardenas next contends that the trial court improperly considered
. his lack of remorse in imposing the maximum standard range sentence.

At sentencing, the court must allow arguments from, among others, the
offender and survivors of the victim. State v. Mail, 121 Wn.Zd 707, 708-10, 854
P.2d 1042 (1993) (citing former RCW 9.94A.110 (2001)). The court may impose
any sentence it deems appropriate within the statutory standard range. Id. at 711
(citing former RCW 9.84A.370(1) (2001)). A standard range sentence may only
be appealed on procedural or constitutional grounds. 1d. at 712-13. "~

In this case, after hearing from the family of the victims, Avila-Cardenas
chose to address the court. He stated that his hands and his conscience were
clean. Avila-Cardenas also spoke about the victims and said there was a contrast
between their actual lives and the “beautiful things” their families said about

them. VRP (10/9/15) at 109. He lamented that he was unable to present
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evidence about the victims because of “the way the system is designed.” |d, at
109-10, In imposing its sentence the court stated as follows:

And so while | don't punish people for maintaining their
innocence, it is still the case that Mr. Avila-Cardenas has
shown no remorse whatsoever for the horrendous harm that
he caused to the three victims and to their families; and [ think
the Court -- it's legitimate for the Court to take the lack of
remorse into consideration.

But what really influences the Court more than that is
the brutality of the crime that was committed, the cruelty that
was part of this. The fact that three young men were
kidnap{ped], they had their hands bound, they were stuffed
into the back of a pickup truck and they were transported to
their death and then they were executed in cold biood. The
Court cannot imagine a more cold-blooded, horrendous crime
than this one.

There are no mitigating circumstances. This was a
crime that was carefully planned, smoothly executed, and as a
result three young men were taken away from their families,
from their loved ones, and while their suffering was intense,
the suffering of the -- it stopped when they were killed. But the
suffering of families and their loved ones continues. And so
while this court does not readily impose the maximum
because the Court usually finds some mitigating
circumstances, this is one of those cases where the Court
believes that the maximum sentence is justified and, therefore,
the Court imposes 1140 months on Mr. Avila-Cardenas, which
equals 85 years in prison.

Id. at 113-14.
Avila-Cardenas contends, without citation to any relevant authority, that
the trial court violated his constitutional right against self-incrimination by inferring

lack of remorse from his statement.? He asserts that showing remorse would

¢ Avila-Cardenas relies on a Montana case, State v. Shreves, 313 Mont. 252, 60 P.3d
991 (2002). The case does not support his argument. In Shreves, the court held that it was
improper to infer lack of remorse from a defendant’s silence. Shreves, 313 Mont. at at 257. The
Shreve court stated, however, that a sentencing court may propetly infer lack of remorse from a
defendant's statements. 1d. at 260.
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have required him to incriminate himself. The argument is meritless. Avila-
Cardenas was neither compelled to speak nor compelled to utter the Words he
spoke. Instead, he voluntarily chose to make remarks that disparaged the victims
and disputed the credibility of their families. That the court inferred a lack of
remorse from his voluntary statements implicates no constitutional right. The
court did not err in imposing its sentence.

Appellate Costs

Avila-Cardenas asks that, if we reject his claims, we deny any request for
appellate costs. Appellate costs are generally awarded to the substantially
prevailing party on review. RAP 14.2, However, when a trial court makes a
finding of indigency, that finding remains throughout review “uniess the
commissioner or clerk determines by a preponderance of the evidence that the
offender's financial circumstances have significantly improved since the last
determination of indigency." RAP 14.2.

| The trial court found Avila-Cardenas indigent. Under RAP 14.2, if the State
has evidence indicating that his financial circumstances have significantly
improved since the trial court's finding, it may file @ motion for costs with the

commissioner. State v. St. Clare, 198 Wn. App. 371, 382, 393 P.3d 836 (2017).

Statement of Additional Grounds

In a statement of additional grounds, Avila-Cardenas contends that the
trial court denied him a fair trial by denying a testimonial privilege, denying a

motion to suppress, and making erroneous evidentiary decisions. He further
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contends that the trial Was marred by government and prosecutorial misconduct,
ineffective assistance of counsel, media coverage that biased the jury,
insufficient evidence, and an allegedly deficient information. These challenges
are without merit. We address them briefly.

Avila-Cardenas asserts that the trial court erred in denying his motion to
exclude Miranda-Cruz's testimony under the marital privilege. He contends
Miranda-Cruz was his de facto spouse because they lived together and held
themselves out as married.

The marital privilege applies to a “spouse or domestic partner.” RCW
5.60.060. “Domestic partner” is defined as “state registered dohestic partner.”
RCW 26.60.025. Avila-Cardenas and Miranda-Cruz were neither married nor
registered domestic partners. The trial court properly ruled that thé marital
privilege did not apply.®

Avila-Cardenas next argues that the warrant authorizing the search of his
home was deficient. He repeats arguments raised by counsel below in a motion
to suppress. We review a trial court’s factual findings on a motion to suppress for

“substantial evidence. Siaté v. Hill, 123 Wn.2d 641,644, 870 P.2d 313 (1994). We

review the trial court's legal conclusions de novo. State v. Schultz, 170 Wn.2d

746, 753, 248 P.3d 484 (2011).

9 avila-Cardenas's rellance on State v, Denton, 97 Wn. App. 267, 983 P.2d 693 (1899),
is also unavaiting. In this case, unlike in Denton, there is no evidence that the parties contracted
for marriage.
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Avila-Cardenas argued below that the officer who wrote the affidavit

deliberately or recklessly misrepresented facts in violation of Franks v. Delaware,

438 U.8. 154, 155-56, 98 S. Ct. 2674, 57 L. Ed. 2d 667 (1978). He also argued
that informants relied upon in the affidavit were not reliable under the Aguilar-
Spinelli test.'®. After a hearing on the issue, the trial court found that the evidence
did not support Avila-Cardenas’s Franks claim. The court found that statements
attributed to a confidential informant did not meet the Aguilar-Spinelli test and
excised the relevant passages of the affidavit. The court concluded that, even
with these excisions, the affidavit was sufficient to establish probable cause.

fhe trial court’s findings are supported by substantial evidence. Avila-
Cardenas points to no legal error. The trial court did not err in denying Avila-
Cardenas’s motion o suppress,

Avila-Cardenas also contends that the trialrcoun erred in several
evidentiary decisions. We review a trial court’s decision to admif or exclude

evidence for abuse of discretion. State v. Griffin, 173 Wn.2d 467, 473, 268 P.3d

924 (2012).

©Avila-Cardenas asserts that the trial court erred in admitting expert
testimony, the gun, and the cell phone evidence. He contends that fhe trial court
.erred in excluding evidence of the victims’ lifestyle, Miranda-Cruz's infidelity and

immigration status, and hearsay statements by Velez-Fombona. In each case,

1© See State v, Jackson, 102 Wn.2d 432, 440-41, 668 P.2d 136 (1984) (hoiding that
Washington uses the Augilar-Spinefli test to evaluate informants’ tips).
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Avila-Cardenas fails to show that the trial court’s decision was manifestly
unreasonable. There was no abuse of discretion.

Next, Avila-Cardenas contends that he received ineffective assistance of
counsel, He argues tﬁat defense counsel was deficient for failing to request a
material witness warrant, proceeding with pretrial hearings in the absence of
expected witnesses, failing to impeach Miranda-Cruz with evidence that the State
offered her an "S"” visa or with evidence of her infidelity, and failing to adequately
prepare for trial. Avila-Cardenas fails to demonstrate prejudice from any of these
alleged deficiencies.

Avila-Cardenas also asserts that he received ineffective assistance of
counsel because his attorneys did not show the jury the contact list from his cell
phone which, he asserts, would have supported his claim that he did not know
Velez-Fombona. This argument depends upon evidence outside the record and
is thus beyond our ability to consider. McFarland, 127 Wn.2d at 338.

Avila-Cardenas next asserts several claims of government misconduct.
Government misconduct may be grounds for dismissal where the misconduct
“was prejudicial and materially affected the defendant’s right toa fairtrial. CrR
8.3(b).

Avila-Cardenas contends that the government committed misconduct by

offering Miranda-Cruz an “S” visa*! in exchange for her testimony and failing to

1 An “S” Visa may be granted to a noncitizen who assists law enforcement as a witness
ot Informant, 8 U.S.C. § 1101(a){15)(8).
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use court certified interpreters in all investigative interviews. He asserts that the
trial court committed misconduct by ailowing some witnesses to remain in the
courtroom during trial and instructing the jury' in accomplice liability. Avila-
Cardenas fails to show that the conduct he complains of was improper or
prejudicial. Avila-Cardenas also asserts that the prosecutor, police officers, and
Miranda-Cruz lied, amounting to government or prosecutorial misconduct, If there
is any evidence to support these claims, it is outside the record. |

Avila-Cardenas argues that the government committed misconduct by
manipulating the charges against him in order to take a custodial statement
outside the presence of his attorney. Defense counsel raised this argument
below and the State conceded the issue. The challenged statement was not
introduced at trial. Because the statement was not used against him, Avila-
Cardenas fails to show prejudice.

Next, Avila-Cardenas asserts that he did not get a fair trial because,
despite news coverage that biased the jury against him, the court denied his
motion for a mistrial. Consideration of evidence outside the record constitutes

juror miscondiict and may be grounds for a new trial. State v. Balisok, 123 Wn.2d

114, 118, 866 P.2d 631 (1994). We review the trial court's decision on a motion
for a new trial for abuse of discretion. Id. at 117.

On the second day of trial, counsel informed the court that a local online
news outlet published a photo of Avila-Cardenas being handcuffed. Avila-

Cardenas argued that the jury was likely to see the photo and moved for a
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mistrial. id. at 685. The court asked the jury if anyone had seen any local media
coverage regarding the case. Id. at 690. None of the jurors answered in the
affirmative. Id. There was no error. |

Avila-Cardenas next appears to challenge the sufficiency of the evidence
supporting his conviction. He contends that there is no confession, eyewitness,
motive, fingerprints, or DNA linking him to the crime. He also asserts that the
State failed to prove that the gun was his and failed to prove that he bought the
zip ties used in the murders.

Evidence is sufficient when, viewing the evidence in the light most
favorable to the State, a rational trier of fact could have found the defendant

guilty beyond a reasonable doubt. State v. Varga, 151 Wn.2d 179, 201, 86 P.3d

139 (2004). Circumstantial and direct evidence carry equal weight. Id.

In this case, the State presented evidence that Avila's cell phone was in
the vicinity of the crimé scene at the relevant time, a gun with blocd spatter from
one of the victims was found in Avila’s home, and that gun fired both the shell
casings found at the murder scene and the césing found in Avila’s backyard. The
evidence is sufficient to support the conviction.

Finally, Avila-Cardenas contends that the information was deficient
because it did not define “premeditation” or state the elements of premeditation.
Charging documents must include all essential elements of a crime. State v.
Zillyette, 178 Wn.2d 153, 158, 307 P.3d 712 (2013) (citations omitted). But the

information does not need to include definitions of elements. State v. Johnson,
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180 Wn.2d 295, 302, 325 P.3d 135 (2014). Avila-Cardenas’s claim is without
merit.

Affirmed.

WE CONCUR:
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Appellant, hersby Informs this court that he has
‘additional claims/issues of insffective assistance of
counsel, prosecutor misconduct and other claims/issues
raised by his'amaéllate éttm:ney, that appellant will raise
in 8 Parsonal Restra&nﬁrPetitidh QPRP), bzceuse there ars
Fadfs and evidence that are not in the record. If a
defendant wishes to raise issues éniappsal that resgquire
evidence or faects not in ths existing triel record, tha
apprapriate means of doing so is through a PRP, Stata V.
McFarland, 127 tin. 2d 322 +335 (1995). Sea BOA at 30- -37.

Appallant raspactfully requests this court efford liberal
emnatructian to this pleading kaaping Ain accmrdansa with
Haines v. Ksrner, LO4 U.5. 519,520 (?972)(Pr9 se plalézngs
were Hald to less stringent stanﬁards than fnrmal pleadings
filed by lawyers} '

IT. GROUNDS FBR RELIEF
GROUND ONE

A”PELLR%T'& RIFHT T8 MQRITIAL PRIVILEGE WAS UIGLRTEQ

Apgallant was pregudicad by tha trial oourt's denisl of his
defenae motion to exclude all statamsnts and testimony fram'
Guadalupe Miranda. Ms. Miranda was the spousz of Appellent
for over 15 years at the time of the incident. Evurythino
they did and held out to others was no different than any
other macrried couple. They lived in a meretricious
rslatmanshlm Thazy ounad and lived ip the samzg hama in thair

Laksuood ‘home with tha 2ir two childrsn. Thay paassssaﬁ Joint
bank accmuAt&, and shared zveryvthing.

All this xn?vrmafiﬂn was oorrabarated by

Ms. Miramda when she was 1ntwrviawed by the dzfense. 289
- 1150-1202, see alss 3.5 hearing and trial court's 7/16/15
ruling pre- ~trial motions in liminz.
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The only information that officers wars shble o
indeﬁaméaﬁﬁly sorreborate was the appellent was driving a
grey BUV. This is prsmisaly'tha sort of innocuous
information Jacksen contemplated as not sufficient to
svercoms an issue with the informent's veracity. Id. ALl we
learn from this is that the CI kmeus of a car that appellant
drove, and that mfficars sau him driving this car. This
infermation does not provids any indication of criminality
in and of itself, and thus the veracity of the O is still
unsupported. Because tha £I's veracity wzs not establishéé,
the Aguilar-Spinelli test is not met. |

h, Detective Pmnzaian's affidavit is compromised because of
his reckless disregard for the truth ragarding Mark
Selvino's statement.

Thers was s deliberate misrepresentation with the comment
ragarding Mark Salvino that alludes to motive in this case.
Théra*s a1sn the omission of Johmny BgyﬂﬁTﬁhich refutes the
-- timeline thzory of ths cass of houw individuals initially
went missing. Ales Det. Punzalan did not record his
conversations with Mr. Salvino and he dastrayed his notes.
1RP at 18,43,
be\q meu&w 5@0\4\? wiMy “TOWNNY Gy ANT be@‘r? Ve w@i\*

W agetdavty.  4RP. HY, 805, T4
b%?%wmmwme:w$mmkm\¥mgumﬂ&MW%Vﬁwmﬁ e
‘{W\g:c&u% o ok ot %\f\&\”ﬁg ?&w\gﬂ\%z\\ and chocee f\ﬁ'\v ko tndude
f%%\ﬁ%aﬁ%&w¥@iwm% PECLLBSON BSS |
TUDGE  hegbd Yo Riewk Cows«ér}( NS -@&\'T(\Q& with o ueVy
Nﬂm&% &mm@p ARP 20.
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UTHE TR IUDGE SAID THAT WE dO NOT READ
TE\E TRANSWTTS  FRoM My ATTC RVEYS, _'I,F.ﬁ 5"‘ 6

“Tht T o\ “SUDEE DBANE WELER WS TQ@%\‘(\Y
vrossigned Yo p st egpdtve An\2-201s (P12

On ”’ev%&ng \2-26-201%  Degwrsr tndsturewed Ok,
oy and Be catd Aaak b At have gesthand
Veowledar ¢ e fnomalion Reak Be onduded tn Wis
oxeidavtd - A% Rne At Dovarnan dwthed W g daut
he erduded e T owes Moo Mevanda. Twis addeon
M‘?%\QC&K\ ’\\l\i> Q‘C bYLe C@L\’\'Qr gV 4 %% whe sign )\V\Q %ka}\
oo . ARP. EXieE
Dk Punmerean o satd Noa We diddh Nt W was
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Tha search warrant application was predicated on ssveral
tainted statements by Ms. Miranda, imitislly, ths pelice did
nnot usa certified interpreters when interviewing this

- meterial witness, her statements are relayed through sasveral
officers. Thess statements were false. Mot. te Supress
Evidence at 159.

Tha liteny of exeggsrated information, Ms. Mirsnda's
outright deniels of incrimimating statements to police and
the misinformation providad in the search warrant affidavit
was sither done purposely or with reckleas regard for the
truth. Systematic sxaggeration and putting forward
informetion that & witness never stasted is not the sort of
innocent mistaken facts the courts euexlnak Tt shows a
deliberata att empt to mislsad ths caur% ta fxnding prabable
pauss, thﬁrafara reversal is rsquirad and this court should
grant a nsw trial and sagreaa all the svidence seized as 8
result of ths search warrant.
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During 2 defenss imterview, Mr. Sheoeman claimed that his
craft is sciepce. Hs stated that hs did not use a date hase,
and he wes not sure if the articles he reliszd on and
referrad to were acospted in the scientific community. Mo,
Shoeman admits he did not measure ths langth or depth of ths
atriztions on the shell essings. He claims that his
lzhoratary conducts proficizney tzsting but does not possas
an errar rate. The revisw of his work is by his supsrvisor,
not an independant agsney. Mr. Shozman states ke has
reviewsd the National Academy of Scisnce Report. This report
scrutinizes the flsws of non-scientific svidence such as
tool mark evidence. In addition, he admits when he comparas
tun items he doss not try to match a certain numbsr of marks

or points befere he reachas a conclusion. 2RP 1745249,
' | 200 1\Q —\20, 123

Mr. Shoaman admits he cannot quantify his work, yet he
insiszts 1t is scizncs Bvan though the NAS s+rangly refutes
this. His wark basically involves 1meking at comparisens
under a microscope and drawing conclusians basaed on his
training and sxperience. He told the defenses thet the
firzarm in guestion is very common and that the cartridgss
‘are very common. 2RP 1745-49.

2. Ths ehain ef custody

The stats assaried that ons of the strsngest pieces of
evidence is the firearm abtaiﬁaé from appallamt's‘hﬁuag
pursuant te g search mérrant. Tha firgarm is a’ C?iﬂﬂ1
According to the state's sxpart, thia is 3 vary common
firearm. Tnitial DNA testing from a vary small amount of
blood extracted from the inside the barrsl revealed that ths
olaecd belongesd to viectim Christiam Rangel.
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Subsequently, DPetective Chris Jshnsen rezquested that
Washington state DNA technician Marion Elark epnduct further
tzsting om the gum. In an email to Ms. Blark, Detactive
Johnson stated that he was hoping amnd appsared confident
that app2llant's DNA would appsar on the trigger znd handle
of firearm., This was not the case. The DNA extracted from
thz trigger was not that of appsllant or any other suspsct,
but belonged to the victim Shristian Rangel.

Furthermore, Ms. Clark, said that the pun in this cass was
possibly mishandled by 2 police officer and the firsarm
analyst. 2ZRP 1412-1413, The state failed to show that ths
chain of custody was not broken. 2RP 1482, Furthermore,
Datective Jordan doesn't know who transported the firearm or
who sealad up the Tirsarm. 2RP B21-825. At leasst 4 peogla

hendled thz firearm, ZRP 961-62,1412-13,1420,1422-23,

The authentication of 2videncs is satisfied by svidence
sufficiEﬁﬁ.tolaupgart a finding t%at the matter in question
is what its proponent cleims. ER 901. If the evidence is an
object connected with the commisaion of a crime, the
proponent must slso establish ths chain of custady, Gallegao,
276 F.2d 914,917 (9th Cir.1860).

Alse, one o¢ SS\‘\% SRS, (\SS\O‘Q&\T GV'§ ‘CY\&Q{MD& *\\P
Degerst ne come of Hov wishaps et had hagerne d tn
\‘\QV dQQ@{“\‘W\Qv\* . Thi e\jf‘%%’{i(\ R CUE{\Q "T\EL{G A ﬂ\% ¢ ;ﬁ\fﬁk '\*\ﬁ&
& ?(&ME Wis ook A?%\\Q“d\lé& t QA(\\Q‘( (6

ThE DNN &xg ok sl S Ao rf\t‘%;\{\vé\w\i\? gy o ,\_\‘\%
QR o\ cavee e DA \e g@wm\\“ |
The A exprrk aleo satd baak Bhe BEA o Ymal
Gon Wwas  CovTAMIVATED « ARP. Q1-9QY
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Bonpuss of the nsture of B84 svidenoe, ths ohein of
puntady becoees particelesly impopient in this sontext. The
sarticular nature of this burdsn haes bogn obsesved from the
gepy heginaing of the uss of DA svigense in dHashinglon
state, In Stets v. Husesll, 185 Un.2d 26,%% {1994}, the
Hazhinoten Zuprsss Dgurt Yound thet sethodeiogles gang
sringinlies of PLE DH2 snslveis setisfisd the Fey astenderd
faor the sdoizeibilty of scientific svidence) howsver in
Busoell the oourt noled the spaglsl savs thst g trisl court
sust exsroise in spplving the rulss of svidenece o propossd
BHA svidenne, mneting “we csutien that {the sourtis desisien
mn sdeiseibility wndsr Frvel by no sesns assurss the
sutosatic sdelsaion of PUR B0 sliphs test results. Ssrivpus
#iunwe in 2 given test =may render PLR svidengs unrelliasble and
Yhssy inadeissibie pursyent ta £F FOZ. Yo speking to sunil
PCR avidence, counsel sust be srsosred o establilieh
srherence o proaper lebonrsiory procedurss sng prodtossis.”
Thae fussell npupi Turthsr obhussrved thet "asdbesresnce o proser
ishoretnry procsdurs le ssaentizl in sasessing ths
rulinbiility of FLA dast resulis snd thus thelr
avmiesdniliey.” I, 2% 535,

Tha staty sennet show thet the DHE an the Fipgsre in $thie
sena wee in substsetlially the spee sonslitive wher 81 ung
ugad in the crims., The stets wiitnsesse in this caee behaved
w#leh prose seglicence vhen they sishasdlied vitel avidenen:
The Tiresgrs snd shell ospinge. IT comfint show That it
stpicily sdhersd to propesr orogsessisg angd presgrvstion
nrasgreres reauized Tap the handling of BES swidenoe.
Therefore, 1t connot ssigblish z relichls ohals of custady

sl She Flrasrs sust b sunrossss,
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3. Dmll Phang Eviderms

The siste srespnted deitelilsd onll phose ovidonos, Shepléf
Mike Helils sxeninsd shong pseopds and gsllulsr date towers
srs teetiflise resarding the genpral sovensnts of ohones
pa-dufrndant Blfredn Yelez Fasbhs,
Qenivaz on the doy thy thoss sen

axzoristed with gopeilant,
amd nihgr suspsct Dlsssnts
want missding., ZRP 1585.8371, Hallls indiconted Be amw g
generel petigre of govezant Yhet pas sisilsr hetussn 213
thrae phonese ot gny glven tlme.” ZRP 1818,

Hamliie seknoepledeos thet ihe ssiluler dets he rellsd usen
#id oot ainpolet the loeadtion of sny oull shens sng that he
rgd ne Eeswsledoe of whe oosessasd the seréioulsy shonss an
the detes in susstion, ZRP 18VI-7F, 162930, ¥allle slee
recognized thet phane cosgenies sers constantly tusakisg
ZRE 14EL.

thele zovsrane arsss, Thys, while the sans ba

atigwat the jufy sorrestly 1llustrated the orisstsiion nf s
pariiculsr call tousr ssoior, fthay 989 not give $the fouer's

rangs ) insteed, the renge inforastion sy based on mailis’s

gueowepk . PEP 15B0-31 1834,
Ry (B3
There's oo svidsnos sppellent was sresstes ulith 2 osil
phane, IRF 1296858, 36880-%1. And A7 sooellent mas srrested

with ® phane os 12703710, uhy wsrs
Hagreahk #0011, Tha
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When the state failed to allage in the charging |
information tha elements of prameditation, it denied
apaaliént his Sixth Amendment cight to bs informed of all
ggsential slements of first degres murder.

ITI. COMOLUSION

Far the rsasons stated im this §AG and in appsllant's
Opaning Brief, the srrors wers not only a violstion of state
law, thay denied him his Fourth, Fifth, Sixth and Fourtesnth
Amendment rights sgainst unreasanable ssarch and seizure,
effactive gounssl, dus orosess, fairltrial, and agual
protection of the law, and he asks this court to ravaras hisg
convictions and remend for & new and fair trial, and gramt
a svidentisry hearing to resolve any material disputed facts
of this cass. Duncan v. Henry, 513 U.5. 364-56 (1935).

Dated thie 2§ Day of November 2015.

Aipen Avaip
Alberta Avila Cardenss
Appellant, pro se

1830 Eagle Erest Way
Clallam Bay, A 98326-0733
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SUPERIOR COURT OF WASHINGTON FOR KING COUNTY

THE STATE OF WASHINGTON, 3
Plaintiff, )
V. ) No. 11-C-05713-1 KNT /
) 11-C-05735-2 KNT
ALBERTO AVILA-CARDENAS, and )
JOSE ALFREDOQ VELEZ-FOMBONA, ) AMENDED INFORMATION
and each of them, )
)
Defendants. )
COUNT I

I, Daniel T. Satterberg, Prosecuting Atforney for King County in the name and by the
authority of the State of Washington, do accuse ALBERTO AVILA-CARDENAS and JOSE
ALFREDQ VELEZ-FOMBONA, and each of them, of the crime of Murder in the First
Degree, committed as follows: :

That the defendants ALBERTO AVILA-CARDENAS and JOSE ALFREDO VELEZ-
FOMBONA, and each of them, in King County, Washington, on or about December 12, 2010,
with premeditated intent to cause the death of another person, did cause the death of Jests Bejar
Avila, a human being, who died on or 2bout December 12, 2010,

Contrary to RCW 9A.32.030(1)(a), and against the peace and dignity of the State of
Washington.

And ], Danie] T. Satterberg, Prosecuting Attorney for King County in the name and by
the authority of the State of Washington further do accuse the defendants ALBERTO AVILA-
CARDENAS and JOSE ALFREDQ VELEZ-FOMBONA, and each of them, at said #ime of
being armed with a 9mm semi-antomatic handgun, a firearm as defined in RCW 8.41.010, under
the authority of RCW 9.944 533(3).

Daniel T. Satterberg, Prosecuting Attarney
Nerm Maleng Regional Justice Center

401 Fourth Avenue North

Keat, Washington 980324429

AMENDED INFORMATION - 1
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COUNT II

And I, Daniel T. Satterberg, Prosecuting Attorney aforesaid further do accuse ALBERTO
AVILA-CARDENAS and JOSE ALFREDO VELEZ-FOMBONA, and each of them, of the
crime of Murder in the First Degree, a crime of the same or similar character and based ona .
series of acts connected together with another crime charged herein, which crimes were part of a
commion scheme or plan, and which crimes were so closely connected in respect to time, place
and occasion that it would be difficult to separate proof of one charge from proof of the other,
committed as follows:

That the defendants ALBERTO AVILA-CARDENAS and JOSE ALFREDO VELEZ-
FOMBONA, and each of them, in King County, Washington, on or gbout December 12, 2010,
with premeditated intent to cause the death of another person, did canse the death of Yazmani
Quezada-Ortiz, a human being, who died on or about December 12, 2010;

_ Contrary to RCW 9A.32.030(1)(a}, and against the peace and dignity of the State of
Washington.

And I, Daniel T. Satterberg, Prosecuting Attorney for King County in the name and by
the authority of the State of Washington futther do accuse the defendants ALBERTO AVILA-
CARDENAS and JOSE ALFREDO VELEZ-FOMBONA, and each of them, at said time of
being armed with a 9mm semi-automatic handgun, a firearm as defined in RCW 9.41.010, under
the authority of RCW 9.94A.533(3).

COUNT III
And ], Daniel T. Satterberg, Prosecuting Attorney aforesaid further do accuse ALBERTO

AVILA-CARDENAS and JOSE ALFREDO VELEZ-FOMBONA, and each of them, of the
crime of Murder in the First Degree, a crime of the same or similar character and based on 2

‘series of acts connected together with another crime charged herein, which crimes were part of a

common scheme or plan, and which crimes were so closely connected in respect to time, place
and occasion that it would be difficult to separate proof of one charge from proof of the other,
committed as follows:

That the defendants ALBERTO AVILA-CARDENAS and JOSE ALFREDO VELEZ-
FOMBONA, and each of them, in King County, Washington, on or about December 12, 2010,
with premeditated infent to cause the death of another person, did cause the death of Cristian
Alberto Rangel, a human being, who died on or about December 12, 2010;

Contrary to RCW 9A.32.030(1)(a), and against the peace and dignity of the State of
Washington. - :

And 1, Daniel T. Satterberg, Prosecuting Attorney for King County in the name and by
the authority of the State of Washington further do accuse the defendants ALBERTO AVILA-
CARDENAS and JOSE ALFREDO VELEZ-FOMBONA, and each of them, at said time of

Daniel T, Satterberg, Prosecuting Atiomey
T . Norm Maleng Regional Aistice Centes-
AMENDED INFORMATION - 2. 401 Fourth Avente Nosth
Kent, Washington 98032-4429
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1 || being armed with 2 9mm semi-automatic handgun, a firearm as defined in RCW 9.41.010, under
the authority of RCW 9.94A.533(3).

- DANIEL T. SATTERBERG
3 Prosecuting Attorney
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S Scott M. OFedly, WSBJA #13024
Senior I rosecuting Attorney
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Daniel T. Satterberg, Prosecuting Attorney
AMENDED INFORMATION -3 Morm Maleng Regional Justice Center
- 401 Fousth Averue North
Kent, Washington 980324425
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